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Three theories of the admissibility of post-testamentary declarations have 
been advanced by Professor Wigmore: first, since such declarations do not fall 
within any exception to the hearsay rule, they are not admissible; second, a 
special exception to the hearsay rule should be made in order to admit them; 
third, it is a recognized exception to the hearsay rule that they are admissible 
to show the state of mind of the testator at the time they were made, then by 
logical inference, from belief to the act itself, they are admissible to prove the 
act. See Wigmore, Evidence (1904) sec. 1736; see also 4 Chamberlayne, Evi- 
dence (1913) sec. 2654. More exactly, the steps in the process of inference are 
from utterance to the then present belief, from that belief to belief at the 
time of the act, and thence to the act itself. Therefore, by this theory, they 
are analogous to pre-testamentary statements, and it is submitted that no dis- 
tinction should be made between them as to admissibility. Many cases have 
upheld the first theory. In re Kennedy's Will (1901) 167 N. Y. 163, 60 N. E. 
442; Throckmorton v. Holt (1900) 180. U. S. 552, 21 Sup. Ct. 474. Of course, 
the declarations may be admissible to show the state of mind even though the 
above inferences are not permitted to be drawn therefrom. Cf. Mangle v. 
Parker (1908) 75 N. H. 139, 71 Atl. 637. Such a limitation, however, excludes 
much relevant evidence, and frequently the best or only evidence of an act of 
the testator. Therefore it is suggested that the second theory be adopted, and 
that the declarations be admitted as a special exception to the hearsay rule. 
This view has been upheld by many cases. Cf. Schnee v. Schnee (1900) 61 
Kan. 643, 60 Pac. 738; cf. In re Saunders' Will (1919) 177 N. C. 156, 98 S. E. 
378; cf. Sugden v. Lord St. Leonards (1876, Eng.) 1 P. D. 154. Professor 
Wigmore's third theory unquestionably is logically sound, but its acceptance 
would practically mean the breakdown of the hearsay rule, if the reasoning is 
carried to its logical conclusion, because a state of mind is just as much evidence 
of any act as of a testamentary act. Furthermore, there is no direct authority 
to support this view. The conclusion of the principal case, that if post-testa- 
mentary declarations are admissible to prove the contents of a lost will, then 
they are equally admissible to prove that the propounded instrument was genuine, 
because conforming in content to the testator's intent, seem sound. But it has 
been held contra. Cf. McDonald v. McDonald (1895) 142 Ind. 55, 41 N. E. 336. 

Master and Servant — Lending Servant. — The defendants contracted to do 
haulage for the ministry of munitions in discharging a vessel into railway 
wagons, and lent to the ministry a man to shunt wagons. The man negligently 
set certain wagons in motion, thereby closing the space between two of the 
wagons, which resulted in the injury of the plaintiff. He sued for damages. 
Held, that the plaintiff should recover. Poulson v. John Jarvis & Sons, Ltd. 
(1919, Ct. App.) 26 Times L. R. 160. 

It was early established that when the servant of one man is lent to or hired 
by another, the duty to respond in damages for the servant's negligence is 
imposed on the one who had control of the servant's work. Sadler v. Henlock 
(1855, Q. B.) 4 E. & B. 570. Where there have been no express regulations 
in the contract of hire, this control has been inferred from certain special 
facts. Norris v. Kohler (1869) 41 N. Y. 42 (ownership of instrumentalities) ; 
Wyllie v. Palmer (1893) 137 N. Y. 248, 33 N. E. 381 (particular nature of work 
requiring supervision) ; Hardy v. Shedden Co. (1897, C. C. A. 6th) 78 Fed. 610 
(circumstances of employment, such as distance from original master) ; Kelly 
■v. Mayor, etc. of New York ( 1854) 1 1 N. Y. 432 (existence of a contract requiring 
original employer to do work). These evidential facts have in some cases been 
given the effect of presumptions and sometimes regarded as almost conclusive. 
Other facts have been held to be conclusive. Whitney & Starrette. Co. v. 
O'Rourke (1898) 172 IH. 177, 50 N. E. 242 (selection and payment by one of 
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the parties) ; Quarman v. Burnett (1840) 6 M. & W. 499 (custom, as in case of 
liveryman) ; see Huffcut, Agency (2d ed. 1901) 280. Nevertheless it has been 
generally recognized that if it can be shown where the actual direction of the 
work in fact lay, the above tests will be disregarded. Green v. Sansom (1899) 
41 Fla. 94, 25 So. 322. The English cases have kept nearer the elementary 
principle that the control should be determined from all the facts in each case, 
and only occasionally applied standardized tests based on certain special facts. 
Cf. Rourke v. White Moss Colliery Co. (1877) 2 C. P. D. 205. The instant 
case indicates a tendency to revert to the original underlying principle, of 
which some American jurisdictions have never lost sight. Cf. Driscoll v. Towle 
(1002) 181 Mass. 416, 63 N. E. 922. And the American cases seem to be tending 
towards the re-simplification which the leading case typifies. Cf. Danville Light, 
Power & Traction Co. v. Baldwin (1917) 178 Ky. 184, 198 S. W. 713; cf. 
Campbell v. New York, New Haven & H. R. R. (1917) 92 Conn. 322, 102 Atl. 597. 

Mortgages — Installment Mortgages — Default in Payments. — The mort- 
gagee conveyed land to the defendant taking an installment mortgage which 
gave the mortgagee, on default of any of the installments, the option of declar- 
ing the whole debt due and of foreclosing at once under a power of sale con- 
tained in the mortgage. The defendant defaulted and gave notice of future 
inability to pay. Thereupon, by agreement between the parties the defendant 
remained in possession and no foreclosure proceedings were instituted. The 
plaintiff brought a bill to enforce a mortgage given subsequently by the defendant 
on his crops. Held, that the plaintiff could have no relief because the mortgagee 
had a landlord's lien which took priority by statute. Hughes & Tidwell Supply 
Co. v. Carr (1919, Ala.) 83 So. 472. 

In the instant case the court held that by the default in the payment of the 
installment the mortgage was discharged of its condition and the mortgagee's 
estate became absolute as of the day of the delivery of the mortgage, subject 
only to the mortgagor's equity of redemption. Cf. Thompson &■ Co. v. Union 
Warehouse Co. (1895) no Ala. 499, 18 So. 105; cf. Dennis v. McEntire Mer- 
cantile Co. (1914) 187 Ala. 314, 65 So. 774. It does not appear that the mort- 
gagee exercised his power to declare the entire debt due. Generally the holder 
of a power must exercise it to derive benefit therefrom. Where an offeree is 
given a power by acceptance to impose duties on the offeror and create cor- 
relative rights in himself, he must exercise this power within the prescribed 
time, or, if no time is specified, within a reasonable time if he wishes to derive 
the benefits from it. See Corbin, Offer and Acceptance (1917) 26 Yale Law 
Journal, 169, 183; see also Corbin, Conditions in the Law of Contract (1919) 
28 Yale Law Journal, 739, 763. So also in the case of an option. See Corbin, 
Option Contracts (1914) 23 Yale Law Journal, 641. And an option alone is 
not a "vested interest" within the rule against perpetuities. To "vest" the 
"interest," actual exercise of the option-holder's power is necessary. Comment 
(1919) 29 Yale Law Journal, 87, 90. In the case of gift it is presumed that 
the donee has exercised his power of acceptance. But it can be shown that he 
did not. See Comment (1920) 29 Yale Law Journal, 549. Where the con- 
tract of a promissory note provides that on default of any installment of 
interest the holder may at his option declare the whole debt due, this power 
must be exercised within a reasonable time after default, or it lapses, and the 
note is not due. Crossmore v. Page (1887) 73 Calif. 213, 14 Pac. 787. In 
the case of mortgages where power is given to declare the whole debt due on 
default in payment of part of the principal or of interest, foreclosure merely as 
to the installment due seems to destroy the power to declare the whole debt 
due or foreclosure for it. See Brand v. Smith (1894) 99 Mich. 395, 399, 58 N. W. 
363. If tender is made before such declaration the option is thereby extinguished. 



